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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Smti. M. Nandi, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 34 of  2014(D) 
 

1.  Sri Biren Chandra Borah   
 S/O Lt. Pratap Ch. Borah. 
    
2.  Smti. Durgeswari Borah, 
 Wife of Sri Biren Ch. Borah, 
 
 Both are resident of  
  Vill. Bihaguri Kalita gaon ( Belorguri) 
 P.O.& Mouza Bihaguri, 
 P.S. Tezpur. 
 District – Sonitpur, Assam ..............................Claimants.   
 

-Versus- 
1.  Sri Jitu Kalita 
 Son of Late Bijoy Kalita, 
 R/O Vill- Ketekibari  
 P.O. & P.S. Tezpur. 
 Dist. Sonitpur, Assam  
 ( Owner of the vehicle No. AS-12E/1534(Mahendra Bolero). 
  
2. Sri Bijoy Ghosh, 
 Son of  Hem Chandra Ghosh 
 R/O Vill.- Subarna Rekha Path, Ward No. 4 
 P.O. & P.S. Tezpur 
 Dist. Sonitpur, Assam.  
 ( Driver of the vehicle No. AS-12E/1534(Mahendra Bolero). 
 
3. The Branch Manager, 
 New India Assurance Co. Ltd.  
 Tezpur Branch, Tezpur. 
 Dist. Sonitpur, Assam. 
 ( policy No. 53070431130100010156  
 Valid upto 26-11-14 ( Mahendra Bolero) 
 
4. The Branch Manager, 
 National Insurance Co. Ltd.  
 Tezpur Branch, Tezpur. 
 Dist. Sonitpur, Assam......................opposite parties. 
 ( policy No. 39010231136202343563 (Motor cycle). 
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ADVOCATES APPEARED 

 
For the claimant  :-Sri A. Bhuyan, Advocate.   

 
For the O.P.No.1& 2 :- Sri. J.C. Das, Advocate. 
 
For the O.P. No. 3. :- Sri P. Sarmah, Advocate. 
 
For the O.P. No. 4  :- Sri M. Baruah, Advocate. 

 
Date of Argument  :-  05-07-2017 

 
Date of Judgment  :-  11-07-2017. 
 

J U D G M E N T 
 
 

The claimants Sri Biren Chandra Borah and Smti. Durgeswari Borah filed 

an application U/S- 166 of M.V. Act 1988 claiming compensation for the death of 

their son Anup  Borah, who died in a motor vehicle accident.  

1.       The brief fact of the case is that on 29-11-13 while the deceased was 

proceeding from his house towards Kamarchuburi, Tezpur in his motor cycle 

bearing No. AS-12-L/0684 along with his friend Kushal Choudhury who was a 

pillion rider to enjoy Rass Festival which was held at Kamarchuburi Namghar and 

just before reaching their destination the deceased met his friend Debajit Deka 

and stopped his motor cycle  on the left side of the road and started gossiping 

with him. Suddenly a Bolero vehicle bearing No. AS-12E/1534 coming from 

opposite direction in a rash and negligent manner lost control of the vehicle and 

knocked down the motor cycle of the deceased on the grassy portion of the road 

with great impact. The deceased as well as his motor cycle was dragged away by 

the offending vehicle and as a result the deceased Anup Bora died on the spot 

and his motor cycle was also completely damaged. His friend Kushal Choudhury 

also died on the spot and Debajit Deka also succumbed to his injuries. After the 

accident the deceased was taken to Kanaklata Civil Hospital, Tezpur and P.M. 

examination was done. At the time of accident, the deceased was 32 years of 

age and he was a Class II Govt. contractor and his monthly income was 

25,000/.-At the time of accident, the offending vehicle bearing No. AS-

12E/1534(Bolero) was insured  with the New India Assurance Co. Ltd. vide policy 

No. 53070431130100010156 Valid up to 26-11-14. Through this claim petition, 
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the claimants claimed compensation of Rs. 20,00,000/- for the death of their son 

Anup Borah in a motor vehicle accident. 

2. Against the claim petition, the O.P. No. 1 and 2 i.e. owner and driver of 

the Bolero vehicle have submitted their written statement wherein it is stated 

that the alleged offending vehicle bearing No. AS-12E/1534 was duly insured by 

the New India Assurance Co. Ltd. at the time of alleged accident. The vehicle 

was plying with the valid registration certificate valid up to date and the driving 

licence O.P. No. 2. If any compensation is awarded, the same shall be paid by 

the Insurance company as per terms and conditions of the policy. The O.P. No. 1 

and 2 denied the fact that the vehicle was driving by the O.P. No. 2 in a rash and 

negligent manner, rather he was driving the vehicle with due care and caution. 

The accident took place due to the negligence caused by the deceased person 

and prayed to dismiss the claim petition with cost.  

3. O.P. No. 3 i.e. New India Assurance Co. Ltd. has submitted written 

statement wherein it is stated that the claim is too vague, fanciful, imaginary 

speculative, inflated without any rhyme or reason or basis whatsoever. It is 

denied that the death was caused due to rash and negligent driving by the driver 

of the offending vehicle. It is also stated that the amount claimed by the claimant 

is too excessive, baseless and unreasonable and the claimant is not entitled to 

get such amount.  It is further stated that if the claimants be entitled for any 

compensation, such compensation should be paid by the O.P. No. 1 due to the 

non compliance of the terms and conditions of the insurance policy and prayed to 

dismiss the claim petition.  

4. O.P. No. 4, i.e. National Insurance Co. Ltd. has submitted their written 

statement wherein it is stated that the accident occurred due to rash and 

negligent driving by the driver of Bolero Vehicle. The driver of the vehicle bearing 

No. AS-12L/0684 (Motor cycle) is nowhere responsible for the alleged accident.  

As such, the O.P. No. 4 is not liable to pay any compensation to the claimants 

and prayed to exonerate the O.P. No. 4 for payment of any compensation to the 

claimants.  

5. On the pleadings aforesaid, following issues were framed- 
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1. Whether any vehicular accident took place on 29-11-2013 at about 

11-00 P.M. at Kamarchuburi under Tezpur P.S.? 

2. Whether accident took place due to rash and negligent driving by the 

driver of vehicle No.AS-12E/1534 (Mahindra Bolero) and AS-12L/0684 

(Hero Glamour Motor cycle ) and due to that accident, the deceased 

died ? 

3.  Whether the claimant is entitled to get any compensation, as prayed 

for, and if so, from whom and to what extent? 

6.           I have heard argument advanced by the Learned Counsel of both sides. 

I have also perused the documents available in the record.  

 Issue No. 1 and  2  

7.    One of the claimants Sri Biren Chandra Borah was examined in this 

case as CW-1. He deposed in his evidence that on 29-11-2013 his son Anup 

Borah was proceeding from his house in his motor cycle bearing No. AS-

12L/0684 towards Kamarchuburi , Tezpur along with his friend Kushal Choudhury 

who was a  pillion rider to enjoy Rass Festival which was held at Kamarchuburi 

Namghar and just before reaching their destination the deceased met his friend 

Debajit Deka and stopped his motor cycle  on the left side of the road and 

started gossiping with him. Suddenly a Bolero vehicle bearing No. AS-12E/1534 

coming from opposite direction in a rash and negligent manner, hit the motor 

cycle of his son on the front side in the  grassy portion of the road with great 

impact for which his son died on the spot and his motor cycle has been 

completely damaged. His friend Kushal Choudhury was also died and other friend 

Debajit Deka also succumbed to his injuries later on.  His son was unmarried at 

the time of his death and they were fully dependent on his income. After the 

sudden demise of his son there is no one in the family to look after him and his 

wife.  

8.  CW-1 also exhibited some documents in this case- 

1.Ext. 1 Form 54. 

2.Ext. 2 Police report. 
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3.Ext. 3 FIR & ejahar 

4.Ext. 4 Charge sheet. 

5. Ext. 5 Extract copy of GDE No. 125 dtd. 29.11.13. 

6. Ext. 6(1)to 6(3) seizure list. 

7. Ext. 7(1) and 7(2) MVI report. 

8. Ext. 8 sketch map. 

9. Ext. 9 P.M. report. 

10. Ext. 10 death certificate. 

11. Ext. 11 HSLC admit card  

12.Ext. 12 registration certificate of Guwahati University. 

13. Ext.13 R/C  of AS-12L/0684 ( Motor cycle) 

14. Ext. 14 D/L of deceased Anup Borah. 

15. Ext. 15 Contractor Licence of deceased Irrigation Deptt. Govt. of Assam. 

16. Ext. 16 (1) to 16(6) various  work order in favour of deceased Anup Borah. 

9. In his cross-examination CW-1 has replied that he did not see the 

accident. The motor cycle which was driving by his son belonged to his son.  

10. CW-2 Smti. Durgeswari Borah, who is the mother of the deceased. She 

was also not present when the accident took place. She has stated that his son 

Anup Borah met with an accident on his way to Kamarchuburi Namghar along 

with his friend Kushal Choudhury who also died in the same accident.  

11. In her cross-examination CW-2 has replied that her deceased son worked 

as contractor. They have not submitted any income certificate of their son. She 

has no knowledge about the work of her son. 

12.      CW-3 Sri Indreswar Bhuyan, who claimed to be the eye-witness to the 

incident. According to him, on the date of accident at about 11-00 P.M. while he 
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was proceeding towards Kamarchuburi Namghar to see Rass festival, he saw 3 

boys were talking near the road on his opposite side. Two of them were sitting 

on a motor cycle and one was standing grassy portion near the road. Suddenly a 

Bolero vehicle bearing No. AS-12E/1534 coming from Triveni side towards 

Mission Chariali in a rash and negligent manner and hit the three boys along with 

the motor cycle with great impact. The vehicle also dragged one boy and the 

motor cycle for few meters. As a result of which the said boy died on the spot. 

He (CW-3) along with other people rushed to the accident spot but found two 

boys died on the spot and other boy was alive at that time and he was taken to 

hospital. Later on, he came to know that the name of the boy who was dragged 

away by the Bolero vehicle along with motor cycle was Anup Borah. 

13. In his cross-examination CW-3 has replied that after the accident he 

came to know that Anup Borah died and the deceased was a resident of 

Bihaguri. At the time of accident when he was proceeding towards his house, he 

had seen the accident. At the time of accident, there was a big crowd at the 

place of Rass Festival.  

14. After going through the evidence of aforesaid witnesses, it is seen that 

CW-1 and CW-2 were not present at the time of accident. However CW-3 had 

seen the accident. He stated in his deposition that when he was coming to see 

Rass festival at Kamarchuburi Namghar, he had seen the accident. Though he 

was cross-examined but nothing has been come out to discredit his evidence in 

examination-in-chief. From the evidence of CW-3 it reveals that the accident 

occurred due to rash and negligent driving by the driver of the offending Bolero 

vehicle bearing No. AS-12-E/1534.  

15. Ext. 1 is the accident information report (Form 54) from which it reveals 

that on 29-11-13 at about 11-00 P.M. one accident took place  near 

Kamarchuburi under Tezpur P.S. and one Anup Borah died in the said accident. 

After the accident one case was registered vide Tezpur P.S. Case No. 1514/13 

u/s- 279/304(A)/427 IPC. Both the vehicles bearing No. AS-12E/1534 (Bolero) 

and AS-12L/0684 (Motor cycle) appeared to be involved in the accident. Ext. 3 is 

the ejahar lodged by one Tarun Saikia, alleging  that the  accident took place  

due to rash and negligent driving by the driver of Bolero vehicle bearing No. AS-
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12E/1534 and in the said accident three persons namely Anup Borah, Kushal 

Choudhury and Debajit Deka died.  After completion of investigation, charge 

sheet was submitted against the driver of the Bolero vehicle. Ext. 4 is the charge 

sheet. Ext. 6 is the seizure list, seizure of two vehicles bearing No. AS-12E/1534 

and AS-12L/0684.  

16. It appears from the evidence of the witnesses as well as documents 

available in the record,  that the accident took place due to rash and negligent 

driving by the driver of the offending vehicle AS-12E/1534 (Bolero)for which 

Anup Borah, son of the claimants died. Hence issue No. 1 and 2 are decided in 

favour of the claimant. 

 Issue No. 3 

17. As per Form 54(Ext. 1) the Bolero vehicle was insured with the New India 

Assurance Co. Ltd. Vide policy No. 53070431130100010156 Valid upto 26-11-

2014. It transpires that the accident occurred during subsistence of the insurance 

policy of the vehicle. Hence, O.P.No.3 i.e. New India Assurance Co.Ltd.is liable to 

pay compensation to the claimants.  

18. According to the claimants, their son deceased Anup Borah was the Class 

II Govt. Contractor and some documents have been furnished  to prove the fact 

that he had been allotted some Govt. works but the claimants have failed to 

produce any document in respect of his actual income in a month or a year. 

Under such circumstances, Notional income of Rs. 5,000/- be fixed for his 

monthly income. As per claim petition, the age of the deceased was 32 years at 

the time of accident. One Admit card of Board of Secondary Education Assam of 

the deceased is available in the record from which it reveals that his date of birth 

is 20-11-1980. The accident took place on 09-11-2013. So, the age of the victim 

was 33 years at the relevant time of accident.  

19. As per the case of Sarla Verma -vs.- DTC,(AIR 2009(6) SC 121) the 

multiplier would be 16.  

20.       Dealing with the issue of deduction towards personal expenses of the 

deceased, I would like to resort the mandate taken in Syed Basir Ahmed and 

others vs. Jamil and another, reported in AIR 2009 SC 1219 where it has been 

held that – 
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21.  “On the question of deduction on account of personal expenses by 

the deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 

22. In the instant case, the deceased was a bachelor. Therefore, 50% of his 

income is to be deducted with a presumption that had the deceased been alive, 

he could have spent 50% for his personal expenses.  

23. So, in view of the aforesaid discussion, in the instant case the 

computation of compensation is awarded as follows:- 

A) Annual income of the deceased Rs. 5,000X 12   = Rs. 60,000/- .  

B) After deducting 50% of the annual income of the deceased , amount 

comes to         =Rs.  30,000/- 

C) After multiplied with multiplier, amount comes to  

Rs. 30,000/- X 16                                          =Rs. 4,80,000/-  

D) Funeral expenses         =Rs.   10,000/-  

E) Loss of estate         =Rs.   10,000/- 

  TOTAL    =  Rs. 5,00,000/- 

( Rupees five lakhs )only.  
 
 
                                  O R D E R 

 
 

 In the result, the claim petition is allowed, awarding Rs. 5,00,000/- 

( Rupees five lakhs ))only with interest thereon @ 6% per annum from the date 

of filing  affidavit on evidence of the case  i.e. 06-05-2016 till realisation.  O.P 

No.3 i.e. New India Assurance Co.Ltd. is directed to pay the aforesaid amount 

within a period of 90 days from the date of receipt of order by way of account 

payee cheque in the name of claimant through the Tribunal.  
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 Given under my hand and seal on this 11th day of July, 2017. 

 

 

(M. Nandi ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 
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                         A N N E X U R E 

1.Witness of the Claimants: 

(i) Sri Biren Chandra Borah 
(ii) Smti. Durgeswari Borah 
(iii) Sri Indreswar Bhuyan. 
 
2. Witness of the Defence: 

    None  

3. Claimant’s Exhibits: 

 1.Ext. 1 Form 54. 

2.Ext. 2 Police report. 

3.Ext. 3 FIR & ejahar 

4.Ext. 4 Charge sheet. 

5. Ext. 5 Extract copy of GDE No. 125 dtd. 29.11.13. 

6. Ext. 6(1)to 6(3) seizure list. 

7. Ext. 7(1) and 7(2) MVI report. 

8. Ext. 8 sketch map. 

9. Ext. 9 P.M. report. 

10. Ext. 10 death certificate. 

11. Ext. 11 HSLC admit card  

12.Ext. 12 registration certificate of Guwahati University. 

13. Ext.13 R/C  of AS-12L/0684 ( Motor cycle) 

14. Ext. 14 D/L of deceased Anup Borah. 

15. Ext. 15 Contractor Licence of deceased Irrigation Deptt. Govt. of Assam. 

16. Ext. 16 (1) to 16(6) various  work order in favour of deceased Anup Borah. 

4. Exhibits of the defence :-  Nil 

(M. Nandi.) 

   Member 

     MACT, Sonitpur, Tezpur. 


